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Government of India
bMinisiry of Finanee
Department of Revenuee
{Tax Kescarch Unat)

WRawm No. 14606, North Bloek,
New Delhi, the 3™ August, 2022
To,
The Principal Chiel’ Commissioners/Chiel Commissioners’  Principal
Commissioner of Central Tax (All)/
I'he Principal Director Generals/ Direelor Generals (ALl

Commissioners/

Madam/Sir,

and penalty arising oul of

Subject: GS1 applicability on liguidated damuages, compensation
breach of contract or other provisions of liw — re

In certain cases/instances, questions have been raised regarding taxahility of an activity or
(ransaclion as the supply of service ol agrecing 1o the obligation to relrain (rom an acl orlo tolerale
Applicability of GS'T on payments in the nature ol Hiquidated

an act or o situation, or 1o do an acl.
wrge el arising out ol

damage, compensation, penalty, cancellation charges, late payment surch
and scope of the entry at para 5 (e) of Schedule 11 of Cemral Goods

breach of contract or olherwise
“CGST Act™) in this context has been

and Services Tax Act, 2017 (hercinalicr relerred 10 a3,
examined in the following paragraphs.

2. “Aerecing to the obligation to refirnin firom an acl or to rolerate an ot or a situalion, or to do
an aci” has been specilically declared 1o be a supply of service in para 5 () of Schedule 11 of

CGST Act if the same constitutes a “supply” within the meaning of the Act. The said cxpression

has following three limbs: -

a. Agrecing to the obligation to relrain from an ael-

:xample of activitics that would be covered by this part of the expression would include
non-compele agreements, where onc party agrecs not 1o compete with the other party in a
product, service or geographical arca against a consideration paid by the other party.

Another example of such activitics would be a builder refraining from construcling more
than a certain number of floors, even though permitied to do so by the municipal
authoritics, against a compensation paid by the nei ghbouring housing project, which wants
1o protect its sunlight, or an industriz] unit refraining from manufacturing activity during
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certain hours apainst onomereed compensation panid by s neighbouring sehool, which wans

o avend noise during those hours

b. Agrecing o the obligation o mlerate nn acl or o situalion-

This would include activities sueh 4 shopkeeper allowing a hawker to operate from the
LOMmon pavement in fromt of his shop against a monthly payment by the hawker, or an
RWA tolerating the use of loud gpeakers for early moming pravers by a sehool located in
the colony subject to the school paving an agreed sum 1o the RWA as compensation,

i s i e ael-

C. o Arerecing Lo tlie olilis

This would include the casc where an industrial unit agrecs 1o install equipmem for zero
cmission/discharge at the behest of the RWA ofa neighbouning residential complex against
a4 consideration paid by such RWA, even though the emission/discharge from the industrial
unit was within permissible limits and there was no legal obligation upon the individual

weenil 1o oy 50,

3. I'he description “agrecing to the obligation te refrain from an act or to toleraie an gt or
a siluation, or to do an act” was intended 1o cover services such as deseribed above, However,

aver the vears doubis have persisted regarding various transactions being classilicd under the said
description,

3.1, Some of the important examples of such cascs are Scrviee Tax/GST demands on —

i, Liguidated damages paid for breach ol contract;
i Compensation given to previous allottees of coal blocks for cancellation of their licenses

il.
pursuant to Supreme Court Order;
iii.  Chegue dishonour line/penalty charged by a power distribution company Trom the
CUSIOMCTS,
iv.  Penalty paid by a mining company to State Government for unaccounted stock of river
bed malerial;
v, Iond amount recovered from an employee leaving the employment before the agreed
period; ‘ N
vi.  Late payment charges collecied by any service provider for late payment of :I_'|-|l1.‘i:
vii.  Fixed charges collected by a power generating company from State Electricity Boards
(SEBs) or by SEBs/DISCOMs from individual customer for supply of electneity:
viii.  Cancellation charges recovered by railways for cancellation of tickets., cte.
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liv =oamme oy s % i i ) ;
il these gases, tax authrinies hove foetizned pviestipzabion dmd in some sdvianoe

ruling authoritics have upheld taxability,

4, I Service Tax law, “Service” was defined as amy aclivity cirried oot by o person Tor another

for consideration.  As discussed in serviee fax clucation guide, the concept “aclivity for 2

considerstion” invelves an element of contractual relationship wherein the person doing an aciivity
docs s the desire of the petson Tor whom the setivily is done in exchunpe for a consideration.
An activity done without such o relationship ie. without the cxpress or implied contractusl
T:.Ti.[‘ll‘{‘ﬂ.‘il}' ol a0 considermion would mol be an *aclivily [or considerntion’, The elemaent of
contraciual relationship, where one supplics gouds or serviees at the desire or another, 15 an

cssential element ol supply,

. The deseription of the declared service in question, namely, agrecing o the obligation 1o
refrain from an act or to tolerate an act of A situation, or o do an act in para 5 (¢) of Schedule 1ol
CGST Ae is strikingly similar to the delinition of comraet in the Comract Act, 1872, The Contrset

Aet defines “Contract’ as a set of promises, forming consideration for cach other, “Promisc hfL"-
‘promisor’ o do or 10 wbsiain  from  doing

been  defined as  willingness  of  the
anything, *Consideration’ has been delined in the Contract Act as what the “promisec’ docs or

abstains frem doing lor the promises maude 10 him.

f, This goes (o show that the service of agreeing 1o the obligation to refrain from an sct or Lo
wlerate an act or a situation, or to do an act is nathing but a contractual agreement. A contract to
do something or 1o abstain from doing something eannot be said to have tken place unless there
are two partics, one of which expressly or implicdly agrees w do or abstain from oing something
and the other agrees to pay consideration 1o the Grst party for doing or abstsining Irom such an act.
‘I'here must be a necessary and sullicient nexus between the supply (e, agrecment 1o do or W

ahstain from doing something) and the consideration,

f A perusal of the entry at serial S(e) of Schedule 1T would reveal that it comprises the
aforementioned three different sets of activitics viz. (1) the obligation to refrain from an act, (b)
ohbligation to 1olerate an act or a situation and (c) obligation 1 do an act. All the three activitics
must be under an “agreement™ or a “contract” (whether express or implied ) o Tall within the ambiy
of the said entry. In other words, one of the partics 1o such agreement/contract (the first pary) must
be under a contractual obligation to cither (a) refrain from an act, or (b) to tolerate an act or a
situation or (¢) to do an act. Further some “consideration™ must Mlow in return from the other party
to this contract/agrecment (the sccond party) to the first party for such (1) relrvning or (h)
tolerating or (¢) doing. Such contractual arrangement must be an independent arrangement in its
own right, Such arrangement or agreement can take the form of an independent stand- alone
contract or may form pan of another contract, Thus, o person (the first person) can be said Lo be
making a supply by way ol reflruining lrom doing something or tolersting some act or situation 1o
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another person (the second person) if the first person was under an obligation to do so and then '
performed accordimgly, I

yresuiiedd fo exist

Agreenignt to do er refrain from an act shonld not he

7. There has 1o be an express or implicd agreement: oral o weitten, 1o do or abstan from
doing something sgainst payment of consideration for doing or abstaining from such act, for
taxable supply 1o exist. An agreement 1o do an aet or abstuin from doing an act or to lolerate an il
or i Siluation cannot be imagined or presumed 1o exist just because there is 2 flow of money Trom
ane party 1o another. Unleds there is on express or maplicd promise by the recipiont of money 1
agree 10 do or abstain rom doing something in retum for the money paid 1o hin, i1 canm be
nssumcd that such payment was for doing an act or lor relraining from an acl or for wlerating an
act or siluation. Payments such ag lguidited damages Tor breach of contract, penalties umcher the
mining act for excess stock found with the mining company, forfeiture of salary or pavinent of
amount as per the cmployment bond for leaving the employment before the minimmm sl
period, penalty lor cheque dishonowr ete, are min o consaderation or wolerating an oct or
situation. They are rather amounts recovercd lor not tolemting an act or situation and 10 deter such
acts; such amounis are lor preventing breach of contract or non-parfonmce and are thus merne
fevente” in @ contract, Further, such @moums do not constitute paviment (or considention) Tor
tolerting an act, because there cannot be any contraet: (a) for breach thereof, or () for holding
more stock than permitted under the mining contract, or (¢) for leaving the employmen belore the
agreed mininum periodd or (d) for doing something leading 1o the dishonour of o chegue. As has
alrendy been stated, unless payment has been macke Tor an independent activity of inlerating an et
under an independent arrangement entered into for such activity of tolerating an act, , suel
will not constitute “consideration” and henee such activities will not constitute “supply”

payments
Faxability of these transactions is discussed in greater detad m the

within the meaning of the Acl.
following paragraphs.

Liguidated Damages

lircach or non-performance ol contract by onc party
rovides in Section 73 of the Contract Act, 1972 that when & comract

by such breach is entitled to receive from the other party
such breach, The compensation is not by
it is just an event in lhe course of

7.1 results in loss and damagces o the olher
party, Therefore, the law p

has been broken, the party which sulTers

compensation for any loss or damage caused to him by

way of consideration for any other independent activitys
performance of that contract.

to specify in the contract itsclf, the
Such compensation

71.1 Tt is common for the parties entering into a contract,
arties of the

compensation that would be pavable in the event of the breach of the contract.
specified in a written contract for breach of non-performance of the contract ar p
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contract % relerre : ligqui 1cl i
3 Hraet 1I referred 1o as liquidated damages. Black’s Law Dictionary defines *Liguidated
i1 ) iR LN 1T ’ ]
WRCs iy cosl compensalion agresd o by a signed, wrilten comiract for hreged af eadnieaet,
pavable to the aggrieved party.

7.1.2  Section 74 of the Contract Act, 1972 provides that when @ contract is broken, il a sum has
been nimed or a penalty stipulated in the contraet as the amount or penalty to be paid n case of
breach, the agerieved party shall be entitled to receive resonable compensation noet cxceeding the
amount so named or the penalty so stipulated.

7.1.3  Itis arpued thm performance is the essenee of o contract. Liguidated damages cannol be
ach or non-performance of contract. They

saidl 1o be a consideration reecived lor lolerating the bre
Payment of ligquidaed damages %

are rather payments for not tolerating the breach ol confract.
stipulated in a contract 1o ensure perfomunee aad 10 deter pon-performanee, unsatistaclory
perfornance or delayed performance. Liquidated damages are a measure ol loss and damage that
the partics agree would arise due t breach of contract. They do not act as a remedy for the breach
of contract, They do not restiine the aggrieved persen. s further argued that 3 contraet is entered
into for cxecution and not for its breach, The liquidated damiages or peraly are not the desired
outcome of the contract. By aceepling the ligguidatied damages, the pary aperieved by bresich ol
contraet cannol be said to have permitied or telerated the deviation or pon-ful{ihment ol the promise

by the other party.

71.4 In this background a rcasonable view thal can be taken with regurd o taxability of
liguidated damages is that where the amaunt paid as Tiguidated damages” is an amount paid only
1o compensate for injury, loss or damage sullered by the aggrieved pany duc o breach of the
contract and there is no agreement, Cxpress or implicd, by the aggrieved party reeeiving the
liquidmed damages. 10 refeain from or tolerate an aet or to do anything for the party paving the
liguidated damages. n such cuses liquidated damages are mere o Qow ol money from the parly
who cases bireach of the contragt Lo the parly whe sulloers loss or damage due 1o such breach, Such
payments do not constitule consideration for a supply and are not iaxable.

7.1.5  Lxamples of such cases anc damagcs resulting from damage 1o property, negligence, piracy,
ymauthorized use of trade name, copyright, cle. Onher examples that may be covered here arc the

penalty stipulated in a contract for delayed construction of houses. 1t s o penalty pitidd by the
builder 1o the buyers to compensate them for the loss that they sulfer due w such delayed

construction and not for getting anything in retumn from the buyers. Similarly, forfeiture of carncst

money by a seller in case of breach of ‘an agreement 1o sell” an immovable property by the buyer
or by Government or local auhority n the event ol a successful bidder failing (o sct afler winming
the bid, for allotment of natural resources, is 4 mere (low ol money. as thee buyer or the successiul
bidder docs not get anything in return for such forfeilure of carnest money, Forfeiure of Larnest
mohey is stipulated in such cases not as a consideration for lolerating the breach of contract but as

(¥ Scanned with OKEN Scanner



“";E

Crivenlar Mo, T8V INZI-0E

A compensation Tor the osses sulTered amd pe praaliy for diseourazing the pM1-50TI0LS I'il.l-r.u.f'-- Al
Dickders. Such paymients being mercly Mow of moncy arc nel o consideration for any supply and
! cly of momcy are nel o €

are not taxable. The key in such cases is 1o consider whether the nppugned paynmcnts consiilnie

consideration for another imdependent conrragt envisaging telerating an acl or stualion ol
|'L'If'|||.|||'|]= HI:""" I-‘II'!IFH" I||'|,r nct or |,|1 12t |||.'1] o \lr|1|1||'. |;|.'||_| £ am o, [l 1|'|L frswasl 1s 1.!."‘1 thices 1

consliinies o hl:l[‘l[:nll-.f williin the HHRTHRT ol the Al of herwise it = nol o -_-.u|'|-|1|:-' "

L1600 a payment constitules a consideration for a supply, then i s asable imespedt tive ol In
what name it is eafled; it must be remembered that a “consideration™ cannot be congiderad de o
an agreement/conirel between two persons wherein one person does something Tor another ot
Uit other pays the irst in retarn, 17 The patvinent is merely an event in the course ol the periomuney
af the agrecment and it dees nnt represent the ‘obieei”. as such, of the comeact then it e e
considered “consideration”. For example. a conraet may provide that payvment by the recipient of
gouds or services shall be made before a certain date and filure o make pavment by the due date
shall attraet Eate fee or penalty, A contraet T tamspont of passengers say stipulise that the tickel
amount shall be partly or wholly forfeited i the passenger dees not show A ot o
package tour may stipulite forfeiture of security deposit in the evem ol eancellation of tour by the
customer, Stnilarly, o contrel or lease of movable or mumovible sroperty oy stipaelate it the
lessee shall not wenninate the lease before 2 certaan penod and if Fe does so he will have 1o pas
certain amonnt as carly weomimstion fee or pemdiy. Some banks somtlarly charge pre- payinent
penalty if the borrower wishes 1o repay the loan before the maturity of the Toan period, Sech
amounts paid for aceeptance of late paviment, carly lermination of lese or for pre-pavment of hooas
ar the amounts forfeited on cancellation ol serviee by the customer as contemplated by the contra
a5 part of commercial terms agreed to by the parties, constitute consideration For the supply ol a
facility, namely, of acceptance ol late payment. carly tenmination of a lease aprecment, of pre-
payment of loan and of makmg arangements for the mtended supply v the o
operator respectively,  Therelore, such payments. even though they may be referred 1o as fine or
penalty, are actually payments thal amount to considerstion for supply, and are subject 1o GST 9
cascs where such supply is taxable. Since these supplics are ancillary (o the principal supply for
which the contract is signed. they shall be eligible to be assessed as the principal supply, as
discussed in detail in the later paragraphs. Naturally, such paymens will not be waxahic if the

principal supply 15 exempt.

Compensation Tor cancellation of eoal blocks

7.2 Inthe vear 2014, coal block/mine allocations were eancelled by the Hon'ble Suprome Coun

vide order dated 24.09.2014. Subscguentlv, Ceal Mines (Special Provisions) Act, 2005 was
enacted to provide for allocation of coal mines and vesting of rights. tle and interest i and oner

the land and mines infrastructure together with mining leascs 1o successiul bidders and allotlees,

In sccordance with scction 16 of the said Act, prior (old) allottec of mines were piven
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canpensation in the vesr 2

Tt "'l'-_:n-.lr 2000 twwards the transfer of their rights! ttles m the land, mine
il in = . > i

wr the d 57 ,—J-‘ﬂli'__m-..nl Teports, consents, approvils ete, o the new entily (sueeessiul bidder) os
e e dircetions of Hon ble Supreme Cowrt.

?_2_] -I. i ¥ ! R "
g here was no agreement hetween the prior allotices ol coal blocks and the Govenvment
1t the previoys ; i gl ;
o 1"::]3“- vious allotces shall agree to or wlerate cimcellation of the coal blocks allocated t thom
1 "y . . ., -
¢ Lrovernment pays compensation 1 them. No such promise o olfer was made by the prior

allottees 0 the Government. The allottees had no option bul o aceept the cancellatien. The
compensation was given to them for such cancellation, not wnder a contract between the allolices
and the Government, but under the provisions of the statute and i pursimee of the Supreme Courl
Order. Therefore, it would be incormect o say than the prior allollces ol the conl blocks supphed
tolerate the cancellation of the allocations made

cervice to the Government by way ol agrecing 10
miment Tor sueh cancellation

1o them by the Government or thal the compensation paid by the Gove
in pursuance  the order of the Supreme Court was @ consideration for such service. Therelore,

the compensation paid for cancellation of eoal blocks pursuant 1o the order of the Supreme Court

in the nhove cage wis not Exable,

cinall

Chegue dishonor (ing,

I emtails extre administrative

7.3 No supplicr wanis a chegue given to him o b dishonoured.
The promise nusde by any

cost 1o him and disruption of s routine setivities wd cosh Now.
o make supply agaimst payment within an agreed ime {including

ayment) through a valid instrument, There is never an
[ the supplier thar he would tlerate deposit ofan
onsideration m the Torm of chegue

supplicr of goods or services i%
the agreed permissible time with late p
implicl or cxpress ol fer or willingness on pan o

invalid, fake or unworthy instrument ol payment aganst ©
nally., The line or penalty thal the supplice or a banker impases, tor dishonour

dishoneur fine or pe

ol a cheque, isa penalty imposed not for tolerating the aet or situation but # ke, or penalty imposed

fur not tolerating, penalizing and thereby determing and discouraging such an act or situabion.
Fiherefore, eheque dishonor fing or penalty is not i consideration for any service and not taxable.

Penaliy imposed for violation of lows

7.4 Penalty imposed for violation ol law
norms or other laws are also nol consideration [or any supply rec
are also not taxable. Same is the case with [ines, penaltics imposed b
o Central or State Government or a local authority on discovering mining
limit or of mining aclivitics in violation ol the mining pamil. Su
us consideration charged by Governmenl G a

not framed for twlerating their violalion.
and deterring

s such as trallic viokitions, or for violation ol pallution
cived and sre not taxable, which
y the mining Department of
of excess mineral beyond
ch penaliics

the permissible
imposed for viclation ol kiws cannot be regarded

Local Authority for tolerating violation of Lows. Laws are

‘They stipulate penaity not for wlerating violazion but for not rolerating, penaliang
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such vivlations. There is o aprecment Petween the Gevernosent arud 1he rolter spetivme tha
wialition would te allwed ar pennitieed pgainst pay ment ol fine or F.:-.ﬁ-..!l'.'_ There Gt be sueh
an agrecment as violmion of lw s never a hwful objeet of consideration, The #ervees s

axplamed that fies

S RSP o b P | SETVICKA 2

¥
i i

cdueation suide = aed in W3 e mdvent of
andd penalties paid for viakition of provisions ©f law are nol ennsideraiions 18 0o servicd is received

i licu ef payvment of such fines b rcrabiics

P40 Inwas also elarificd vide Circular Mo, 19207 3016-Serviee Tav, dated 13022016 v
fnes and penalty chargeable by Govermmen or a lecal authority aosed for viakition of a stnote
]T}'l:v|aﬁ'?~- rules or rn.."}_!l.li.'lii-.'m'-; A0 |,_~-...:;|q.||1... o Serviee Fax e some Taslds 1rse G O ] atbsay

Farfeiture of salary ar payanent of bomd amownt i the event of the cmplovee leaving thy
eiplovient hefore the minimpm serecd period

75 An emplover carries out an elaborate selection progess amd 1o ex et m reeni ny
an employee, invesis in s traming and makes b o part of the PR ION, PEIVY 10 Tls o os<gs
and business seerets in the expectation that the reerune cmployee would work for the orgontaaion
for & cerlais minimam permd, Premunmore lea mig ol The emplosmcnn resulis o dasrpiae ol wark
and an undesirable situatn, The provisions Tor forleiure of salany or recovery of Bomd amoun in
the event of the L‘:I't‘l|1[l.l}'-|!b.' T g the e 'I].r'_-. peal befoee the aomeang i.!l_:l-l.".'.l [ TR

mcarporated i the cmployment contmet 1o discoumpe nom-senous condudisies Frons L g
cimployment. The said amounts are recovered by the emplover not as a corsaderation Tor tolerating
the act of such premature quitting of emplovment but 28 penaltics for dissuading the non-serene
employees from taking up emplovinent and w discosrage and deter such @ simation. Purther,
employee docs not gl amything m retum from the cmplover pgamst paymem of suel,

amomumnis. Theretore, such amounts recovercd by the emplover are pot tasvable as consaderatnm lin

the service of agreeing to tolerate an act or o situstion

Compensation for not collecting tofl charges

In the wake of demonetization, NHAT directed the concessienaimes (toll eperaturs) to allhom
22016 {or which the loss of Wi chiuge

5.
free access of !l roeds 1o the uscrs from 8.1, 2006w i.]
was paid as compensation by NHAI as per the instructions of Minisiry of Road Transpo .
Highways. The toll reimbursements were caleulated based on the average mt‘ﬂ'llhl;.' -.:n.l.:r:'i'.:u o
toll. A question arose whether the compensation paid 19 Lhe concessionire by project author - ul.
(NHAI) in licu of suspension of toll collection during the demonctization period (from 3.1 '|1 Ill' I
o [.12.2016) was taxable as a service by way of agrecing 10 refrain from collection of toll fron

riution and
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bt s apy colon ion [Taw i E
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. SEERH s IO el or bridge, wll charges being merely a
vansideration for that serviee. During ihe perod from 8112000 1w 1.1 2.2006, the service ol access
il mz"l or bridgge comimued 10 be provided without collection of toll from wsers, Considirian
cine lrom the project authority. The et that Tor this pesiod, for the same service, eansideration

came from a person other tan the actual user of serviee does nol mein that the serviee hos changud.

Late payvment surcharge or fee

0 The facility of accepting late paymoents with interest or late payment fee. fine or penally 15
a facility granted by supplier naturally bundled with the main supply. is nol uncomman or
vanatural Tor customers 10 sometimes miss the last dole ol puyment al’ electricny, waler,

telecommunication services cle. Almost all service providers across the world provide the agility
ul secepting late payments with late fine or penally. Fven il thiz service is deseribed as a service

of wolerating the act of late payment, it is o ancillary supply naturadly bundled and supplicd in
conjunction with the principal supply, end therefore should be asscssed as the principal
supply. Since it is ancillary 1o and ptorally bundled with the principal supply such as of
cation, cooking gas, insurance cle. it should bz assessed al the sme

clectricity, water, telccommuni
¢ dishonor fine or penalty

-ate ats the prineipal supply. However, (he same cannot be said of chequ

a4 discussed in the preceding paragraphs.

Fived Capacity eharoes for Pawer

10, Ihe price charged for cleetricity by the power peneraling companies from the State

Vleetricity Boards (SEBs)/IMISCOMS or by SEBNSCOMs rom individual customers has lwo

COMponenis, namely, o minimum lixed charge (o capacity charge) and vaniable per wit charge.
Vhe minimum fixed charges have o be paid by the SERSTMSCOMSindividual customers
irrespective of the quantity ol clectricity scheduled or purchased by them during o month. They
ke care of the fixed cost of generating supplying electricity. The varable charges are charged
per unit of electricity purchased and inerease or decrense every month depending on the quantity
of eleetricity consumcd.

10,1 The fact that the minimum fixed charges remain the same whether electricity 15 consumed
or not or it is scheduled/consumed below the contracted or available capacity or a minimum
threshold, does not mean that minimum fixed charge or part of it is a charge for tolerting the act
of not scheduling or consurming the minimum the contracted or available copacity or a minimum

threshaold.
10.2  Both the components of the price, the minimum lixed charges/capacity charges and the

variable/energy charges are churged lor sale of elegtricity and are thus not tuxuble as eleciriciy is
exempt from GST. Power purchase agreements may have provisions that the power producer shall
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Nk wikpiply eleen In'ii?.' fwv n thied ety swithend approvil of haver, Such apresments which crsore
dssured supply o power 1o Stae Uleetricity Baard/DISCOMS are ancillary amangenients

||I-|, LR L TR TS .,_';-:3.:\_-““.”[!}. oy "‘"||1r’|:"' l.'ll.'..']l.'l.'ll'i.l.'ilj".

L5 anvellation el

I, A supply contracted for, such us booking of el accomanodation, & ehteriamment cvem

WA jonrncy, may be eancelled by s eustomer o may mod prosceed as intemded due o his Bilure w

show up lor availing the sume a the designated place smd time. The supplicr may allow cancelation
al supply by the customer wit
mal terms of the comract, n cose the custonner dees not show up Tor svailing th
consideration or scenrity deposil or e

hin o certain speatlied time periodd o paament of cancellation fee g
TWE Comumie iy
service, the supplice may retain or Mol part of the
maney paid by the customer for the intended supply.

LT 1is o common business practice for supplices of serviees such as hotel sccommodation,
four amd e, TFEspOraon ele, [rresvicle gl Facility of cancel'stion of the inlerded sup s

within a certain lime period on payment ol cancellation fee, Cancellation lee can be considerced s

the charges for the costs involved in making arsmgements for e intended supply il the costs
vinellution of reserved tickers by the Tudimg

imvolved in cancellation of the supply. sueh us in
Railways,

1.2 Services such as trnsportation trave! aed tour congliluic a bundle of scrvices. The

transporiation service, lor instanee, sturts with booking of the ticke! Tor travel
exil of the passcnger from the destination terminal, Al services such 35 makin
portal or convenient booking counters with hasic Tacilities at the irmsportation termingl or in e
city, 1o reserve the seats and issue tickets for reserved seats much in advance ol the travel, giving
preferred seals witl or without extra cost, launge and waiting room Facilities an airports, railvay
stations und bus lerminals, provision of basic necessities sueh as soap and other toiletries in the
wash rooms, clean drinking water in the wailing area ele, form part and pareel of the transporiation
service; they constitute the various clements ol passenger transporiation serviee, o cOmpasile
supply.. The facilitation service of allowing cancellation against payment of cancellation charges
i also a natural part of this bundle. It is mvanably supplicd by all supplicrs ol passenser
¢ naturally bundled and in conjunction with the principal supply of

il Tovsts st lezist nild
£ available an online

rANSPOrLIIoN SCrvice :
transportation in the ordinary course ol business,

1.3 Therefore, facilitation supply of allowing cancellation of an intended supply agains
payment of cancellation fee or retention or forfeiture of a part or whole of the consideration or
sccurity deposit in such cascs should be assessed s the principal supply. For example. cancellation

charges of railway lickets for a class would atract GST at the same rate as applicable w the clas:

(¥ Scanned with OKEN Scanner
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ol teivel (e, 5% GS'T an i :
L S : LSt olegs . : . i
badnin Al -IJl-Ll"JlL1I1mm.'1l coach ticker ard mil Tor otlier clisses such

as secomd sleeper elass), Same s the case Tor gir (ravel

A4 According) [
s ¥, the amo cited | ;
elv, ount lorfci : ' ' ar a
SeCUrtty deposit or enmes s ed in the case of non-refundable ticket for air iravel or
ﬂp‘:nh;r o Amest money forlened in case of the custommer Fuling o avail the tavel, (our
i i accommaodation service or sueh ofher miended supplics should be assessed at
e -leu ':15‘1 1 it o Irl-l- ¥ 1
e as applicable (o the service contracet, SUY A1 ransport or lour aperalor service, of

olher such services,

L5 However, s discussed above, forfeiture of camest money by a seller in case of breach of
‘an agreement o sell” an immovable propery by the buyer or such lorleiture by Government or
focal authority in the cvent ol 4 suceessiul biddes lnling 1o act wlier winning the bid for allotment
ol natural resources, is a mere Mow ol money, as the buyer or the suceessiul bidder does not get
anything in return for such forfeiture of camest money,  Forfeiture of carmest money is stipulated
in such eases not a8 a consideration lor tolerating the breach of contract but as & compensation for
the Josses suflered and as @ penally Tor discournging the non-serious buyers or bidders. Such
pavments being merely Mow of mency are not a corsideration for any supply and are not taxable,

12, Ficld formations are advised that while the taxability in cach case shall depend on [icts of
that case, the above guidelines may be lollowed in determining whether tax on an activity or
rransaction nceds to be paid (reating the same as serviee by way ol agreeing to the oblication 1o

reliain (rom an acl or to tolerale an act or a situalion, or lo do an act,

13, Any dilficulty in implementation of the circular may be brought 1o the notice of the Board.

Yours faithlully,

(Smita Roy)
Techmical Officer. TRU
Limail: smita.royi@gov.in
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